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CHAPTER SIX

THE GENUINE WAY TO FAKE AN 
EFFECTIVE EXAMINATION

It takes years to develop an effective method for asking witnesses questions on direct and 
cross-examination. But it doesn’t take years to make it look like you know what you are 
doing. In this chapter, you’ll learn:

• what makes an exam a “cross” or a “direct”;

• how to present an effective direct examination;

• how to cross-examine a witness without looking foolish.

6.1 Which Is Which?

When are you conducting a true “direct” exam and when are you conducting a 
“cross” exam? At trial, the judge will most likely refer to the fi rst lawyer’s examina-
tion of a witness as the “direct” exam and the second lawyer’s examination as the 
“cross” exam. When the fi rst lawyer returns for more questions, the judge will call 
this “re-direct” and, in those few cases when the second lawyer returns for more 
questions, the judge will label this “re-cross.” (It usually stops there—don’t expect 
a chance at “re-re-direct.”) But for purposes of knowing how to prepare an exami-
nation at trial, you should separate your examinations by whether the witness is 
nonadversarial or adversarial. This will help ensure that you don’t make any obvious 
mistakes in your approach.

You should always know whether you are 
 conducting a cross or a direct exam.

When we talk about direct examination, we mean the examination of a nonad-
versarial witness in which you are required to ask nonleading questions. This obvi-
ously includes your client, your client’s relatives and friends, and other people who 
would be willing to talk to you outside the courtroom environment—or if they were 
not willing to talk to you, would refuse to talk to the other side as well.
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When we talk about cross-examination, we mean the examination of an adver-
sarial witness in which you are permitted to ask leading questions. This obviously 
includes your opponent, your opponent’s relatives and friends, and other people 
who would refuse to give you the time of day outside the courtroom and would be 
happy to assist the other side prepare their examination at trial.

6.2 When Is a Direct Exam a Cross-Exam (and Vice Versa)?

One of the best ways to move your case forward—particularly if you represent 
the plaintiff—may be to call an adversarial witness. For example, you might call the 
defendant as your second witness (after you call the plaintiff, of course, since you 
probably don’t want to make the defendant the most important witness at trial). 
When you call an adversarial witness, this is labeled an “adverse direct examination” 
or a “cross under the rules.” Even though it has this label, you should think about it 
as you would any other cross-examination and follow the cross-examination method 
discussed later in this chapter.

Similarly, if the other side calls your client as a witness, your examination will 
be labeled a “cross-examination” (or possibly a “friendly” cross-examination). Even 
though it has the cross-examination label, you should view this exam as the equivalent 
of a direct exam and follow the direct examination method discussed in this chapter. 
Don’t think that you can lead your witness simply because you are the second lawyer 
to ask the witness questions and, more importantly, don’t pass up the opportunity 
to introduce your witness to the jury under your terms and from your perspective.

Make sure you prepare your client for a surprise 
“adverse direct” by the other side at trial.

6.3 Voir Dire for Adversity?

If the other side calls a witness friendly to their side and starts asking leading 
questions of their friendly witness, you may object on the grounds that the witness 
is not suffi ciently “adverse” to permit leading questions. (The simple objection is 
“Leading.”) If the witness’s adversity is not obvious, and the judge permits leading 
questions, and you care about leading questions by the other side with this  particular 
witness, you may want to ask the judge to voir dire the witness for adversity.

Q: Brief voir dire on the issue of adversity, your Honor?

Court: Proceed.

Q: Ms. Stroebel, did you meet with opposing counsel to prepare 
for this trial?
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A: Sure.

Q: Did you discuss some topics of your examination?

A: Yeah.

Q: Did you refuse to cooperate with opposing counsel in any way?

A: No.

Q: Your Honor, this witness is not adverse to [the other side], and 
I object to counsel’s use of leading questions.

Court: Sustained. Counsel will not lead the witness.

6.4 How to Conduct Direct Exams

Many lawyers note that you “win your trial on direct.” This is because the 
direct examination is the principal vehicle for introducing your evidence at trial. 
And, as discussed below, there’s a right way and a wrong way to conduct your 
direct exams.

6.4.1 Watch the Talk Show Hosts

There are a few talk show hosts who seem to understand that the guest is the true 
star of the show. Next time you watch one of these shows, pay attention to how little 
these hosts actually say during the show. Their questions are short and open-ended. 
The hosts listen to the answers. They care about the guest. And they keep things 
moving from topic to topic.

You should present your direct examinations just like your witness is on one of 
these talk shows. The witness is the star. Your questions are short and open-ended. 
You listen to the answers and appear to care about the witness’s testimony. And you 
keep things moving.

If you don’t think you could host a talk show, then you’ll 
have trouble creating effective direct exams for trial. Keep 

trying until you feel comfortable in that role.

6.4.1.1 “What Happened Next?”

What is an open-ended question? It is fi rst and foremost nonleading. A leading 
question is one that suggests the answer. “And then you went to the store, right?” is 
a leading question. “Where did you go next?” is not a leading question.
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Conducting a direct examination without leading questions is diffi cult, espe-
cially if your witness is not too savvy and needs a little help to stay on track. It is 
 permissible to use leading questions to change topics or to help a witness avoid a 
particular area that the judge may have ruled is off-limits during the trial, but other 
than that, you are generally expected to operate through nonleading questions.

“What happened next?”; “What did you do then?”; and “And then what did 
she say?” are all nonleading questions. They are also open-ended questions. If you 
have a witness who tells the story well and has confi dence, you should ask a lot 
of open-ended questions. You play the role of facilitator, prompting them every 
so often to discuss another topic, but you let them tell the story. That is the ideal 
direct  examination.
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6.4.1.2 Judges Vary

Judges have different ideas on what constitutes an impermissible leading question 
on direct examination. Some judges will require you to ask truly open-ended ques-
tions throughout your exam unless the question is for background purposes. Other 
judges will let you go very far toward suggesting an answer as long as you give the 
witnesses at least two options: “Would you say that you were under duress from the 
constant yelling by defendant, or would you say you were not under such duress?”.

Jurors appreciate open-ended questions on direct exami-
nation. They like to focus on how the witness, and not 

the lawyer, presents your side of the story.

Regardless of how much leeway your trial judge provides you, jurors always prefer 
nonleading questions. Strive to ask such questions unless you have a good reason 
not to do so.

6.4.1.3 Just Fade Away

You really know that your direct exam is working when the jurors focus on your 
witness and ignore you and your questions. The jurors want to establish connec-
tions between what’s happening at trial and what’s happening in their own life 
(see  chapter two), and they can make such connections by bonding with your wit-
nesses on direct examination.

Stay in the background as much as you can. Simply guide the story instead of 
pushing it. The exception is when you have a witness who is prone to going off 
track. In those cases, you need to use a fi rmer hand to direct the story.

6.4.2 Know Your Story

Because direct examinations are the primary way of telling your story at trial, you 
should make sure you have a story to tell. The structure of your opening statement 
or closing argument can often serve as a good guide to what you need to establish 
in your direct examination.

Great Prompts During a Direct Exam

“Why?”

“Who was there?”

“What happened next?”

“Please continue.”

“Can you explain?”

“What happened?”
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“Where was this?”

“What did you hear?”

“Describe what happened.”

“What else did you see?”

“And then?”

“Tell us what happened.”

“When did this happen?”

“Did you hear anything else?”

“What did you see?”

“Then what happened?”

“Was anyone else there?”

“Did you see anything else?”

“Take us through the incident.”

“Who else was there?”

“What else did you hear?”

“How did you do that?”

“What did you say?”

A Not-So-Great Question 
During Direct Exam

Am I right that Curly reached into his bag and took out a big 
watermelon, that he then threw the watermelon at you, that 
you ducked, that when you turned around you saw the 
watermelon hit Larry in the face, and that you then pointed at 
Moe and yelled “He did it!”?

Once you know your story, decide what witnesses you will need to establish all of 
the facts that you have put in your opening statement or closing argument. If you 
really want to be thorough, you can break your opening statement or closing argu-
ment into each sentence and decide what witness or witnesses will establish the facts 
set forth in each sentence.

In preparing your direct exam outlines, you should always have one eye on the 
law books. Make sure you will have testimony or evidence to support each of the 
elements of the claims or defenses you are trying to establish at trial. If you fail to 
do this, you are subject to having a directed verdict entered against you for failure to 
introduce evidence suffi cient to support your case.

Keep your other eye on your themes (chapter three). Try to use each of your 
 witnesses to endorse or support at least one of your themes of the case. Do not be 
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afraid of repetition when it comes to your main themes. If the jurors have heard your 
main theme so often that they have it memorized, you have done an excellent job.

This exercise will help you avoid breaking any promises made 
during opening statement. You don’t want to forget to prove 

any large or small details from your opening statement.

6.4.3 Outline Your Direct Exams

Experienced trial lawyers might have a one-page outline for six hours of direct 
examination. The outline consists mainly of general topics to cover. The lawyer is 
experienced enough to ask all the background and substantive questions necessary 
to develop that particular topic. There is no shame, however, in preparing a detailed 
outline—you might even write out each question in advance. This procedure can be 
useful; it helps you think through the entire direct examination in advance—a sort 
of dress rehearsal for the main event.

Having an outline should not be a millstone around your neck, though. The 
key to a successful examination and cross-examination is listening to the witness’s 
answer and following up with an appropriate question. This requires fl exibility.

If you are tied too closely to an outline, you will miss some golden opportunities 
to develop testimony that should be developed.

Bad Example

Q: Sir, please tell the jurors about your educational back-
ground.

A: I attended the University of Minnesota from 1987 to 
1992. I then left the University to join Mother Theresa in fi ghting 
poverty and hunger in Calcutta.

Q. Are you married, sir?
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TRIAL

911

EMERGENCY: The judge excludes a witness at the pretrial 

conference, but reconsiders the issue in the 

middle of trial and says the witness is going to 

testify live at trial.

RESPONSE: You depose the witness on Saturday, and he 

testifies the next Monday in the middle of his 

workplace—a motorcycle showroom.

6.4.4 Does Practice Make Too Perfect?

Some lawyers like to rehearse the direct examination questions with the wit-
nesses. You should certainly review the general areas of testimony and the exhibits 
that you’ll use with the witness, but you want your witnesses to appear spontaneous 
on the stand. Let them be themselves. You can try to smooth over the rough edges 
of their personalities prior to trial, but you are not going to change their personali-
ties. Over-rehearsal often leads to answers that look like they were rehearsed. And if 
the whole presentation looks like it was rehearsed, the jurors are going to believe it 
much less than they would if it appeared spontaneous.

Many trial lawyers are uncomfortable with less than perfect 
direct exams. But the alternative (perfect exams) is much worse.
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Make it look like you are having a conversation with the witness. If your witness 
misunderstands one of your questions, don’t worry. Politely point out that he or 
she misunderstood what you were asking and ask the question again. The more the 
direct examination seems to be a natural, spontaneous conversation between you 
and the witness, the more credibility the jurors will give it.

6.4.5 Avoid Personality Changes

It is important to let the witness be himself on direct examination because you 
know the witness is going to be himself on cross-examination, where he will prob-
ably not be as well prepared for the questions that will be asked. You do not want to 
have a witness display one type of demeanor during direct examination and then a 
discordant one during cross—showing the jurors a complete change of personality. 
The jurors are likely to believe that the direct examination was just a rehearsed act.

Witnesses have foibles, just like every other human being. Jurors understand this. 
It is fair for you to try and correct some of the more egregious foibles, but you can-
not and should not correct them all.

When you are doing your direct examination, you should have at your side your 
outline for that witness and also all the exhibits you will need during that wit-
ness’s testimony. Jurors resent lawyers who spend time fumbling around and shuf-
fl ing through papers in search of the exhibit. Have all of the exhibits pulled out in 
advance so that your direct examination can proceed smoothly and effi ciently.

Do not think that you have to tell the whole story through every witness in the 
case. Each witness probably knows a different piece of the story; sometimes there 
is not a single witness who knows the whole story. Get from each witness what she 
knows. Once she has made her contribution to the story, stop and move on to the 
next witness.

Pay attention to, and always keep in mind, the major points of the story that you 
are trying to tell. That will help you redirect a witness who has gone astray and will 
help you develop the major themes of your case as you go forward.

Staying focused on the main points helps keep your case 
moving at a fast pace. The jury appreciates this.

6.5 How to Conduct Cross-Examinations

The best cross-examination is one in which you appear to have some very simple 
points that you want the witness to concede. Since your points are simple, there is 
no reason for you to expend too much energy to establish those points. The more 
relaxed you are, the more it will appear that you are completely in control and 
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moving your case forward. If you’re not too ambitious, you’ll gain some ground on 
cross-examination—or at least appear to gain some ground.

6.5.1 Watch Your Tone

Your tone on cross-examination should be polite, friendly, and relaxed. You should 
avoid any semblance of combativeness, frustration, or hostility. Do not rub your fi n-
gers through your hair in frustration, roll your eyes, or look sternly at the witness.

When you think of cross-examinations, you probably think of the movie version, 
known as the “killer” cross. This is where the lawyer yells at the witness (“I want the 
truth!”) or otherwise dominates the witness into submission. There’s no such thing 
as a “killer” cross in real trials—or if there is such a thing, it doesn’t happen often 
enough to justify making it your goal in any particular trial.

Don’t be cross on cross.

To illustrate why it’s not a great idea, consider the possible juror reaction (“PJR”) 
while you cross-examine the defendant in a breach of contract case:

Q: [You smirk at the witness.] I want to ask you about your performance 
under section 10 of the contract, Ms. Sprtel.

A: Sure.

PJR: Why is the lawyer smirking? The witness seems pretty nice.

Q: You never once supplied the tuna fi sh by the fi rst of the month, as 
required by the contract, true?

A: Well, we were always having problems with . . . .

Q: Ms. Sprtel, you’re not answering my question. Listen closely.

PJR: This lawyer is a jerk. I’d hate it if I was interrupted like that. 
My spouse sometimes does that and it drives me crazy. What’s the lawyer’s 
problem?

Q: It is true that you never once supplied the tuna fi sh by the fi rst of 
the month, as required by the contract, yes or no?

A: We did our best but we never made that deadline.

Q: [Sarcastic tone.] We did our best but we never made that deadline?

A. That’s right.

PJR: Wow. Why is the lawyer repeating the witness’s answer with that tone? 
That’s why I hate lawyers. I can’t stand that kind of behavior.
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For now, you should erase any thoughts about “killing” or otherwise “dominat-
ing” a witness like they do in the movies. It won’t work.

As you get more comfortable in cross-examining witnesses, it will appear more 
and more as if you are conversing with, rather than interrogating, the witness. 
Remember that the jurors are used to participating in conversations, not used to 
listening to disjointed questions followed by brief answers. You should thus strive 
to talk with the witness as if you were in an informal setting outside the courtroom. 
This is not to suggest that you should be overly friendly with the witness or call the 
witness by his or her fi rst name. You should continue to be respectful and polite, 
while at the same time showing that you are capable of having a simple conversation 
with the witness.

6.5.2 You’ll Ask Leading Questions, Right?

When conducting your cross-examinations, ask only leading questions. Do not 
ask open-ended questions. Leading questions allow you to remain in control of your 
cross-exam.

Experienced trial lawyers will sometimes depart from the rule that you 
should lead the witness on cross. But you should follow the rule in your 
fi rst several trials until you develop a better sense of judgment at trial.

6.5.3 Organize Your Lines

A “line” of cross is a point you want to make with the witness. You establish 
the point implicitly through a series of short, leading questions. Many times you 
will avoid asking the ultimate question, which would make your point explicitly, 
because you don’t want to risk an outright denial by the witness of your main point.

How to Lead Your Witness

1. You would agree with me that  ?

2.  , right?

3. Isn’t it true that  ?

4.  , true?

5. It’s fair to say that  ?

6.  , correct?
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7. You agree that  ?

8.  , fair?

9. It’s a fact that  ?

10. [State the fact]  ?

Here’s a sample line of cross showing that a witness was driving recklessly:

Q: You were driving the truck, right?

A: Yes.

Q: You were driving about fi ve miles over the speed limit, correct?

A: I believe so.

Q: You were texting on your cell phone while you drove, right?

A: Yes.

Q: It’s fair to say that you swerved the truck over the center line at least 
three times?

A: That’s true.

You would then argue during closing that the witness was driving recklessly since 
he was speeding, texting on a cell phone, and swerving over the center line. This is 
more effective than asking the witness, “Do you agree with me that you were driving 
recklessly,” and having him deny that fact.

Don’t try to hit a “home run” by asking the witness to agree 
with your main point—save it for closing argument.

6.5.3.1 Write It Down

To organize your lines of cross-examination, take a notebook page and list the 
main point (or line) at the top of the page. Then list your supportive facts below the 
main point. Use a separate page for each line of cross. The above line would look 
like this:

YOU WERE DRIVING RECKLESSLY

• driving the truck;

• going fi ve miles over speed limit;

• texting on the cell phone;

• went over the center line at least three times.
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6.5.3.2 Use Transitions

If the judge and opposing counsel will permit you to do so (most will), you 
should introduce your main lines of cross-examination by making brief transitional 
statements. For example:

• Mr. Gabriel, I want to fi rst ask you about exactly what you saw at the scene 
of the accident. [Begin question.]

• All right, let’s talk about your claim for damages. [Begin question.]

6.5.4 Get Some Rhythm

You want to develop a rhythm in your questioning on cross-examination. The 
best way to create such a rhythm is by obtaining some form of a “yes” answer to 
every one of your questions. Your cross-examination will appear effective if the 
 witness appears to agree with everything you have to say.

It’s easier to get “yes” answers when your questions 
are short and truly capable of a “yes” answer.

6.5.4.1 What’s at the Core?

The core of your question should be a statement you want the jurors to hear. 
To use a simple example, suppose you want the witness to agree that the traffi c light 
was red. The statement you want to make is obvious: “The traffi c light was red.” 
There are a variety of ways in which you can incorporate that statement in a  question:

• You would agree with me that the traffi c light was red.

• The traffi c light was red, wasn’t it?

• Isn’t it true that the traffi c light was red?

• The traffi c light was red, true?

• The traffi c light was red, correct?

• It is fair to say that the traffi c light was red, right?

• You agree the traffi c light was red, right?

If you are really in a rhythm with your questions, you may be able to make your 
statements to the witness and have the witness answer “yes” in response to each of 
the statements.
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Here is an example of this format:

Q: You were driving the truck?

A: Yes.

Q: You were driving about fi ve miles over the speed limit?

A: I believe so.

Q: You were texting on your cell phone while you drove?

A: Yes.

Q: You swerved the truck over the center line at least three times?

A: That’s true.

Here’s another example:

Q: I want to make sure I understand your testimony. The traffi c light 
was red, right?

A: That’s correct.

Q: It was sunny outside.

A: Yes.

Q: There was almost no wind.

A: That’s right.

Q: And you could not see any other car as you approached the light?

A: Yes.

6.5.5 Emphasize Important Points

You may want to place more emphasis than usual on the particular statement that 
underlies your question. Do so only when you are certain that the witness will agree 
with the statement.

6.5.5.1 You’re Positive, Right?

Be careful. Many witnesses will try to resist these types of questions. 
Use this approach only when you know it’s going to work for you.

To continue the last example, suppose that the witness had testifi ed at the 
 deposition that the light was red and you were confi dent that the witness would 
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agree with you that the light was red on cross-examination. Suppose further that 
you wanted to place great emphasis on the fact that the light was red. Here are some 
different ways to make your point:

• You are absolutely positive that that light at that intersection was red, 
 correct?

• There is one thing we know: the traffi c light was red, right?

• There is not a doubt in your mind that the traffi c light was red, true?

• You know for an absolute fact that that traffi c light on that day was red, right?

6.5.5.2 Confi rm the Negative

Another way to place emphasis on a statement is to show that the witness agrees 
that your fact is true and that contradictory facts are not true.

Q: The light was red, right?

A: Yes.

Q: It wasn’t green?

A: That’s right.

Q: It wasn’t yellow?

A: That’s right.

6.5.5.3 Break It Down

You can also place emphasis on a statement by breaking the statement into 
 separate points. To use a ridiculous example:

Q: There was a traffi c light.

A: Yes.

Q: The traffi c light had a color, right?

A: Sure.

Q: You saw that color didn’t you?

A: Yes, I did.

Q: And you know what that color was, right?

A: Yeah, I do.

Q: It was red?

A: Yes.
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6.5.5.4 Tell the Jurors

Finally, one of the best ways to place emphasis on a statement is to have the wit-
ness speak directly to the jurors when she reveals the fact that you believe is critical. 
For example:

Q: You were at the scene of the accident, right?

A: Yes.

Q: You saw the traffi c light, right?

A: Yes, I did.

Q: And you were certain of what color the traffi c light was, right?

A: Yes, I was.

Q: Tell the jurors what color you saw.

A: [Turns to the jury.] Red.

6.5.6 Impeach the Witness without Impeaching Yourself

Impeachment is an effective form of cross-examination. To impeach a witness 
on cross-examination, you fi rst need an impeaching document. The most common 
form of impeaching document is a deposition transcript, although the document 
could take many forms, including e-mails, letters, statements, press releases, or other 
media in which the witness made a statement.

6.5.6.1 Here’s the Deal

The impeaching document permits you to make an implicit deal with the 
 witness: If you agree with your prior statements, I will not read them to the jurors.

Commit the terms of the implicit deal to memory and follow these terms during 
your cross-examination. Note that the deal is quite simple: the witness must agree 
with the statements the witness has already made. This does not mean that the 
witness must agree with similar statements—or with statements that are consistent 
with prior statements—but rather that the witness will agree with the exact same 
words used by the witness in a prior statement.

If you don’t understand the terms of the deal, read this section again 
and again until you get it. Too many lawyers embarrass themselves by 

misunderstanding the implicit deal they make with every witness.
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6.5.6.2 Use the Same Words

You need to remember to use the exact same words from the prior statement of 
the witness in your questioning. If you use different words, then you are breaking 
your implicit deal with the witness. For example, consider the following completely 
ineffective attempted impeachment:

Q: Mr. Crimmins, you would agree that it was raining on the night of 
the accident, wouldn’t you?

A: I’m not sure I’d say it was raining.

Q: Didn’t you state in your affi davit that it was “drizzling”?

A: I sure did. That’s what I mean—I didn’t think it was raining; it was 
just drizzling.

In the above example, you may attempt to argue with the witness about whether 
“raining” is the same as “drizzling.” There is no reason to become involved in such an 
argument, and the jurors will not appreciate the time wasted on this issue. Accord-
ing to the terms of the implicit deal, the witness must agree that it was “drizzling” 
on the night of the accident, and if she fails to agree you’ll read her prior statement 
to the jurors. The implicit deal was only about the word “drizzling.” It did not cover 
any other word.

6.5.6.3 Accept the Limitations

You need to accept the limitations that come with using an impeaching docu-
ment on cross-examination. To continue the above example, you should realize that 
the witness will either agree that it was drizzling outside or face direct impeachment. 
Either way, you will establish that according to this witness, it was drizzling outside. 
You may wish that the witness would agree that it was “raining,” “pouring,” or “wet 
outside.” But if the witness did not use those words, you cannot use impeachment 
to force the witness to agree with those words.

Like it or not, you are stuck with the words 
used in the impeaching document.

Consider another example, based on an affi davit in which a witness swears it was 
“drizzling” outside:

Q: It was drizzling outside that night, wasn’t it?

A: Yes, it was.
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In this situation, the witness has lived up to the terms of your implicit deal. 
She agreed with the substance of her prior statement. You have no right to impeach 
the witness by reading the prior statement to the witness because there is nothing 
to impeach. Impeachment is possible only if the witness disagrees with the prior 
 statement. (A separate issue is whether a prior statement constitutes an admission 
that can be used for purposes other than impeachment.)

6.5.6.4 Jumping the Gun

One of the most common mistakes made by beginning trial lawyers is to attempt 
to impeach a witness before the witness has disagreed with any prior statement. 
Consider the following example:

Q: Isn’t it true that in your affi davit you stated that it was drizzling 
outside?

Opposing Counsel: Objection. Hearsay.

Court: Sustained.

It is improper to read a prior statement, including deposition testimony, if the 
witness has not yet disagreed with the prior statement. If opposing counsel starts 
going down this road and quoting prior statements by the witness, you should 
object on grounds of improper impeachment. (Once again, we are setting aside the 
issue of admissions.)

6.5.6.5 Just Read It

When the witness disagrees with a prior statement, you are entitled to read that 
statement to the jurors. You are not entitled to smile, to smirk, to sigh, to raise your 
voice, or to otherwise show disgust with the fact that the witness is disagreeing with 
the prior statement.

This is one of the most common errors of beginning trial lawyers—
they try to make too much out of an impeaching document.

Do not act like a jerk when you impeach the witness. The jurors will turn on 
you if they believe that you are making too much of the impeaching document. 
In fact, when you impeach the witness, you should show great respect for the 
witness and treat the witness with dignity. Do not gloat in any way. And keep it 
short. When you are fi nished, move to a new question. Don’t comment on the 
 impeachment process.
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6.5.6.6 Bing, Bang, Boom

The impeachment process is quite simple:

Q: It was drizzling that night, right?

A: No, it was not drizzling.

Q: On page 62, line 10 of your deposition, did I ask you this question: 
“What was the weather outside?” And did you give this answer: “It was 
drizzling outside.” Did you give that testimony at your deposition?

A: Yes, I did.

That’s it. The witness did not agree with the exact words of her prior statement, 
and therefore you read those words to the jurors. You should now proceed with a 
completely new question. Resist the temptation to ask the witness to explain the 
apparent inconsistency between her testimony and her prior statement. The jurors 
may view such questioning as too aggressive, or the witness might provide a reason-
able explanation. You’ve made your point. Move on.

This is where judgment comes into play. You need to 
develop a feel for when to emphasize the  impeaching 

document and when to take it down a notch.

6.5.6.7 Available Methods

There are many ways to use the impeaching document. You can approach the 
witness and read the testimony to the witness in the witness box. You can give the 
witness a separate copy of a deposition transcript and remain at your table while 
you impeach the witness. Sometimes you can use an overhead or a video  projector 
(e.g., an ELMO) so that everyone can see the statement as you read it to the  witness. 
The form you use will depend on the importance of the impeachment testimony and 
the leeway that the judge grants you. Regardless of the form that you use,  however, 
maintain control of your cross-examination by reading the testimony  yourself and 
simply asking the witness whether she gave that testimony.

Things Not to Say After Impeaching a Witness

“Are you lying now or were you lying then?”

“Which is the truth?”

“That statement contradicts what you just said, right?”

“You’re having trouble keeping your story straight, aren’t you?”
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“The truth hurts, doesn’t it?”

“So fi rst you said one thing, and now you are saying another?”

“One of those statements must be false, right?”

“I just impeached you, didn’t I?”

6.5.6.8 No Need to Explain

If you want to avoid permitting the witness an opportunity to explain purported 
inconsistencies in her testimony, you should use the exact same words from the 
prior statement (thereby preventing the witness from engaging in word games with 
you) and ask the witness solely whether she made the prior statement; do not ask 
whether she still agrees with that statement or whether she can explain why she 
made the prior statement. All you want to know is whether the witness gave that 
testimony or made that prior statement and nothing else.

If your question is clear, the witness will not have a lot of wiggle room. If, 
 notwithstanding the clarity of your question, the witness tries to explain the 
 inconsistency, you may say to the witness:

I apologize, but my question was simply: did you or did you not give 
that testimony? And I understand your answer to be: you did give that 
testimony. Is that right?

The witness will usually say “yes” in response to that question.
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